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IN THE GAUHATI HI6H COURT
OHE HIGH COURT OF ASSAM. NAGALAND, MEGHALAYA, MANIPUR,

TRTPURA, MTZORAM & ARUNACHAL PRADESH)

ITANAGARBENCH.

wRtT PET|T|ON (C) NO. 81 (AP) / 2010

Shri Rei Kamki
S/o Bomre Kamki,
Uo of Dego Kamki village,
Kamba, PO-Kamba,
West Siang District,
ArunachaI Pradesh

... Petitioner.
By Advocates:
lur. D. Panglng,
Mr. K. Bogo,
Mr. 0. Sokl,
[tls. SV Darang

.Versus.

The State of Arunachal Pradesh
represented by the Secretary,
Department of Personnel,
Govt. of Arunachal Pradesh,
Itanagar.

Arunachal Pradesh Public Service Commlssion,
represenled by its Secretary.

The Commissioner,
Department of Finance,
Govt. of Arunachal Pradesh,
Itanagar,

Shrl Rima Raipodia,
G/o Commissioner,
Department of Finance,
Govt. of Arunachal Pradesh,
Ita nag a r.

5. Shri Okan Sitek,
Cro Commissioner,
Department of Finance,
Govt. of Arunachal Pradesh,
Itanagar,
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Bv Advocates:
Mr. N. Tagia, SIC for APPsclrssp. no.2
Mr. C. iiodifor iesp no.5.
Mr. N. Ratan, for resp. no.4
Ms. P. Pangu, GA for resp nos.'l & 3

BEFORE
THE HON'BLE JUSTICE Dr. (MRS.) INDIRA SHAH

Date of hearing

Date ot Judgment & Order

l3-o3-2013

I f, -o:-zo

JUDGMENT & ORDER (cAv)

Heard Mr. D. Panging, tearned counsel for the petitioners and Mr.

N. Tagia, learned Standing Counsel for APPSC / Respondent No.Z as wetl as

Ms. P. Pangu, learned Govt. Advocate appearing for Respondent Nos. 1 & 3.

Atso heard Mr. N. Ratan, learned counsel for private respondent No.4 and

Mr. C. Modi, tearned counset appearing for private respondent No.5.

21. The petitioner in the category of disabitity of hearing impaired

appeared in the Arunachat Pradesh Pubtic Service Commission's

examination to the posts of Sub-Treasury Officer under reserved quota for

physicatty handicapped persons. After competitive examination, a merit list

was pubtished on 14-10-2008 and a final list was pubtished on 17-01-2009.

Prior to that on 20-03-7007, the Arunacha[ Pradesh Pubtic Service

Commission (in short, the APPSC') vide notification published in the News

daity, the 'Arunachal Times' sought the disabitity certificates from the

candidates with disabitity within a period of 15 days from the date of

pubtlcation of the notice to facititate the setection of genuine and

deserving persons to the post. The petitioner accordingty submitted the

requisite certificate to the competent authorities. The petitioner was

declared successful in the pretiminary examination and was quatified for
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the written examination. The quatified candidates were asked to submit

application in prescribed form with atl supporting certificates to Secretary,

Arunachal Pradesh Public Service Commission. Accordingty, the petitioner

submitted the apptication atong with atl requisite documents and opted for

Arunachat Pradesh Civit Service (Entry Grade) as his first preference.

3]. The petitioner was declared successfu[ was qualified for the

interview/viva-voce test. When the resutt was dectared, the name of the

petitioner was not among the list of successfut candidates. Onty two

persons, i,e. private respondent nos. 4 & 5 were recommended for

appointment to the post of Sub-Treasury Officer under the physicatty

handicapped quota and ptaced at serial nos. 99 & 100 respectivety. The

petitioner was under bona fide betief that the private respondents were

recommended inconsonance with the existing Government Guidetines and

Rutes, as the setect tist did not indicate tvhat disabitities the respondent

nos. 4 & 5 were having. The appointment of private respondents were

chattenged by Shri Abu Taba and Shri Ojing Siram by fiting two writ

petitions i.e. WP(C) 78 (AP) 2009 and WP(C) 100 (AP) 2009.

4]. ln those writ petitions, some irregu[arities in their appointment

under physical handicapped quota were brought to the notice of the Court.

The petitioner through his advocate procured the copy of the writ petitions,

counter affidavit fited by the APPSC and the copy of judgment passed by

this Court. The petitioner in WP(C) 100 (AP) 2009 chaltenged the

recommendation made by the APPSC in favour of private respondent no.5

on the ground that the private respondent no.5 did not fatt under the

purview of btind/tow vision category and he was not entitled to get

appointment in the quota of btind/tow vision.

51. ln WP(C) 78 (AP) 2009, the petitioner therein chatlenged the

appointment of private respondent no. 4 under disabitity quota and al[eged
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that the APPSC had not strictty foltowed the 3% reservation poticy. The

APPSC, in both the writ petitions, took the ptea that 3% reservation poticy

was fotlowed and as per the poticy, it was required to setect 3 disabted

candidates but only 2 candidates coutd be setected as not candidate under

the deaf and dumb category was available for setection. While disposing of

the Writ Petition(c) 78 (APl 2OO9, this Court directed the no.4herein to

appear before a medicat board to ascertain whether he is a physicatty

disabted person or not as defined under Section 2(O) of the Persons with

Disabitities (Equat Opportunities, Protection of Rights and FutI Participation)

Act, 1995 (in short, 'the Act'). The recommendation of respondent no.5

was quashed and set aside vide judgment passed in WP(C) 100 (AP) 2009 on

the ground that respondent no.5, who is a person with low vision has been

recommended against a post reserved for orthopaedicatty and partiatty deaf

personi and further directed the respondent no.5 herein to appear before

the State Medical Board within 4 weeks to ascertain the percentage of

disabitity due to loss of vision, if any. The medicaI board after examination,

sent a certificate to the APPSC and wherein it was found that respondent

no.5 was 55% orthopaedicatty disabted and 30% visuatty disabted (combined

percentage 66.66%).

61. The APPSC, in the eartier writ petitions, took the stand that as

there was no candidate from deaf and dumb to be considered for selection,

onty 2 persons i.e. private respondent nos. 4 & 5 were recommended for

setection. Petitioner's ctaim is that he had atready submitted the disabted

certificate. He was examined by a Board of Doctors of General Hospital,

Naharlagun and it was found that he is suffering from permanent disabted

in the category of hearing impaired upto 75%. The petitioner was onty

candidate having quatified for viva-voce test having disabled category of

hearing impaired.
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71. The respondent no.2 i.e. APPSC, in their affidavit.in-opposition,

averred that the petitioner atthough may have been the tone hearing

impaired candidate quatified for inteMew/viva-voce on relaxed standard

but he faited to figure in the merit tist to be considered for setection and

recommendation, The petitioner, nowhere, in his petition, has mentioned

about his rank in merit tist. The examination was a combined and

competitive examination and the setection is based on the combined merit

as per performance of the candidate. The private respondent nos. 4 & 5

were recommended as per their position in the merit/select [ist and

disabitity certificate furnished by them.

8]. The respondent no.5, in his affidavit-in-opposition, has averred

that the petitioner faited to secure minimum 33% quatifying marks in 3 out

of 8 iubjects as wetl as the requisite overall aggregate marks of 45% but the

APPSC catted him for viva voce test for reasons best known to the APPSC.

The petitioner cannot claim to be quatified for viva-voce test due to

mistake of the APPSC, and he has neither tocus standi to ctaim 3%

reservation quota under Section 33 of the Persons with Disabitities (Equat

Opportunities, Protection of Rights and Futl Participation) Act, 1995 nor to

challenge the appointment of private respondents.

91. The petitioner, in his repty affidavit-in-reply, has submitted that

the criteria of securing 33% in each paper and 45% marks in aggregate was

relaxed by the Govt. Notification dated 07-01-2008, the APPSC further

granted relaxation under speciat provisions of reservation for physicatly

handicapped candidates from 33% to 25% marks in each paper and from 45%

to 35% marks in aggregate.

101. The respondent no.Z has also admitted in their affidavit-in-

opposition that the petitioner was quatified for interview/viva-voce on

retaxed standard. The merit tist of physicatty handicapped candidates shows

that 9 names were shown in the merit [ist. Out of 9 names, serial no.1
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Sadung Gyadu, quatified the examination on merit. Therefore, in remaining

8 candidates, the petitioner was ptaced at '8' position in the category of

deaf and dumb whereas others were suffering frbm orthopaedic and [ow

vision. The petitioner secured 631 marks out of 1675. Thus, it is apparent

from the tist furnished by the respondent-AppSC I that petitioner secured

more than quatified mark in the written as well as viva-voce examination.

1 1]. Section 2(a) sub-clause (i) defines and speaks disabitity means- (1 )

blindness; (2) tow vision; (3) leprosy-cured; (4) hearing impairment; (5)

tocomotors disabitity; (6) mentat retardation and 17) mentat ittness. As per

Section 32, appropriate Governments shatt- (a) identify posts, in the

estabtishments, which can be reserved for the persons with disabitity.

121. ln terms of Section 32 of the Act, the Department of Personnet,

Administrative Reforms and Training, Government of Arunachal Pradesh

vide office memorandum dated 17th December, 2007, identified the posts,

which can be reserved for persons with disabitities in respect of Arunachal

Pradesh Civit Service (Entry Grade) Officer.

131. Section 33 of the Act reads as under:-

"S-33. Reseruation of posts- Every appropriate

Government shall appoint in every establishment such

percentage of vacancies not less than three per cent for

persons or class of persons with disability of which one

per cent each shall be reserved for persons suffering

from -

0 btindness or low vision,'

(i0 hearingimpairment'

(ii| locomotor disability or cerebral pals1l,

ln the posts identlfied for each disability,'

Provided that the appropriate Government may,

having regard to the type of work caffied on in any

department or establishment by notification subiect to

such cond[tions, if any, as ntay be specified in sucll

notification, exemPt any establishrnent from the

provisions of this section."
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141, Section 36 says that where in any recruitment year any vacancy

under section 33 cannot be fitted up due to non-avaitability of a suitabte

person with disabitity or, for any other sufficient reason, such vacancy sha[[

be carried forward in the succeeding recruitment year and if in the

succeeding recruitment year atso suitabte person with disabitity is not

avaitabte, it may first be fitted by interchange among the three categories

and onty when there is no person with disabitity avaitabte for the post in

that year, the emptoyer shatt fitt up the vacancy by 
- 
appointment of a

person, other than a person with disabitity.

151. ln this case, the name of respondent no.4 was recommended

against the reserved quota of orthopaedic disabitity. Respondent no.5 was

said to be visuatty disabted person. However, his recommendation was

quashed by the judgment passed in WP(C) 100 (AP) 2009, atthough the

APPSC took ptea that thee was no candidate, whose name can be

recommended against the quota reserved for hearing impairment, that

document produced by the petitioner indicating that he was suffering from

75% of hearing impairment has remain un-rebutted. He was the tone

candidate, who was suffering from hearing impairment, the

recommendation of respondent no.5, was set aside and quashed without

further certificate from the medical board that he was visualty disabled.

16] Section 2(t) of the Act says that "person with disability" means

a person suffering from not less than forty per cent of any disabitity as

certified by a medicat authority. lt was already decided by this Court in

the eartier writ petitions that the respondents did not suffer from 40%

disabitity, which is the main requirement of disabitity under section 2(t) of

the Disabilities Act.

171. The respondent no.5, in his affidavit-in-opposition, has averred

that in pursuance to the order passed by this Court in the earlier writ
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petition, he appeared before the State Medical Board and the Board found

and certified him as 55% orthopaedicatly disabted and 30% visuatly disabted

in teft eye. He submitted the medical report and a[so his representation

before the Chief Secretary to the Govt. of Aruanchat Pradesh for

appointment as APCS (E.G.). On the basis of his representation, the

Secretary (Personne[) requested the State Government to appoint

respondent nos.4 & 5 against the reservation of physicatty handicapped

quota. Accordingty, the respondent nos. 4 & 5 were appointed.

18]. Section 33 ctearty stiputates that not less than 3% for persons or

ctass of persons with disabitity of which one per cent each shat[ be reserved

for persons suffering from (i) btindness or low vision; (ii) hearing

impairment and (iii) [ocomotor disabitity or cerebral palsy.

191. Here in this case, three posts were identified i.e. one each in

the three category of reserved quota. lt was hetd by this Court that

respondent no.5 was not suffering from 55% of the orthopaedic disabled and

30% of low vision was not entitted against the quota reserved for toss of

vision, in spite of clear findings of this Court, the respondent authorities

appointed him against the reserved quota. Therefore, the appointment of

respondent no.5 is ittega[ and tiable to be set aside. lt is ordered

accgrc!inglv.

20]. The writ petition is atlowed. The respondent authorities i.e.

APPSC is directed to recommend the name of the writ petitioner, who

futfitted att the criteria against the specific post reserved.
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